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Fair Work Australia – 
Workplace Reforms
Prime Minister Rudd’s workplace reforms are 
finally starting to take shape. As the global 
economic downturn starts to hit closer to home, it 
is important that both employers and employees 
are aware of their rights under the new federal 
employment system (which applies mainly to 
trading corporations) to ensure that no-one is 
caught out when the amended legislation comes 
into force.
   The Fair Work Act 2009 (Cth) is scheduled to 
commence operation from 1 July 2009. 
   Essentially the Fair Work Act has retained the 
basic framework of WorkChoices whilst ensuring 
that employees are covered by statutorily 
ingrained protections and the industrial relations 
system skews back to the benefit of employees. 
This will no doubt have serious ramifications for 
small business.
   The system will in part be simplified by a 
reduction in the number of awards applying to 
workers, however an increased role for unions and 
collective bargaining is sure to cause more than a 
few headaches for employers. 
   Importantly for employees, as of 1 January 2010 
the new “safety net” provisions will see 
employment standards enshrined in legislation. 
This means that basic employee entitlements 
(such as hours of work, leave entitlements, 
redundancy and notice of termination) cannot be 
“contracted out of” by employers. Whilst from an 
employer point of view this will appear somewhat 
onerous, legislating these factors at least makes 
employers’ obligations clear.
   Another crucial change concerns unfair 
dismissal - several of the WorkChoices 
exemptions preventing workers from making a 
claim for unfair dismissal have been slashed, most 
notably making employers with fewer than 100 
employees open to claims. Only those employers 
with less than 15 employees remain protected 
from unfair dismissal claims under the Fair Work 
Act. Interestingly though, the period in which an 
employee can avail him/herself of the unfair 
dismissal provisions has been shortened from 21 
to 14 days.
   Whether you are an employer or employee, the 
experienced team at Everingham Solomons will 
be more than happy to assist you with any Fair 
Work Act queries Because Helping You is our 
Business.
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Contributed by John Boag

Choosing between 
children and charity
In a recent case, the deceased left a home 
unit worth $300,000 to his two nephews and 
the rest of his estate valued at approximately 
$280,000 to the Fred Hollows Foundation.
The deceased was divorced and there had 
been a property settlement with his ex wife.  
He had two children, both in their 20's, who 
had not had any contact with him in recent 
years.
The Court has commented previously about 
the difficulty of working out fault for the lack 
of communication when one is dealing with 
children who are separated from their 
parents.  However, the opportunity to 
reconnect normally arises as the child 
matures, comes of age and leads a separate 
life.  The community often would expect that 
a child would at that stage in life make an 
attempt to reconnect.
In this case, there was evidence that, while 
the deceased was not physically abusive to 
the children, he had been an angry man with 
abrupt mood swings, who could shout at the 
children in a manner which was very 
upsetting to them.
The Court reviewed the relationship between 
the deceased and his children, its breakdown 
and the absence of contact following that 
breakdown.
In relying upon comments made in the High 
Court regarding the readiness of the Court to 
disturb a testamentary provision in favour of 
a beneficiary, such as a charity, with whom 
the deceased had no connection, rather than a 
provision in favour of dependent relatives 
based on concepts of moral obligation, the 
Court ordered that each of the deceased's 
children should receive a legacy of 
$150,000.00 and for those legacies to be paid 
as to one third out of the bequest of the home 
unit to the deceased's nephews and the 
remainder out of the bequest to the charity.
At Everingham Solomons, have the expertise 
to assist you in considering the issues that are 
relevant when considering the manner in 
which you wish to distribute your estate, as 
Helping You is our Business.
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